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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
JUDITH SCANTLIN,
Defendant-Appellant.

NO. 44039
Jerome County Case No.
CR-2015-1440

RESPONDENT'S BRIEF

Issue
Has Scantlin failed to establish that the district court abused its discretion, either
by imposing concurrent unified sentences of 14 years, with two years fixed, upon her
guilty pleas to two counts of grand theft, or by denying her Rule 35 motion for reduction
of her sentences?

Scantlin Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Between 2011 and 2013, Scantlin stole over $150,000 from her employer, A&G
Irrigation, “by writing herself over 60 company checks” without authorization. (R., pp.29-
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32; PSI, pp.7-8. 1) Scantlin admitted that she forged the owners’ signatures on “some
of” the checks. (R., p.31.)
The state charged Scantlin with 37 counts of grand theft (in violation of I.C. § 182407(1)(b)(1)). (R., pp.88-107.) Pursuant to a plea agreement, Scantlin pled guilty to
two counts of grand theft and the state dismissed the remaining counts. (R., pp.131-32,
152.) The district court imposed concurrent unified sentences of 14 years, with two
years fixed. (R., pp.145-51.) Scantlin filed a notice of appeal timely from the judgment
of conviction. (R., pp.153-56.) She also filed a timely Rule 35 motion for reduction of
her sentences, which the district court denied. (Motion to Reconsider Sentence under
I.C.R. 35; Order Denying Motion to Reconsider Sentence, I.C.R. 35 (Augmentations).)
Scantlin asserts her sentences are excessive in light of her “gainful employment,
letters of support, mental health issues, and acceptance of responsibility and remorse.”
(Appellant’s brief, pp.3-8.) The record supports the sentences imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
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PSI page numbers correspond with the page numbers of the electronic file “44039
Scantlin Confidential Exh04192016133423.pdf.”
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abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for one count of grand theft in violation of I.C. §
18-2407(1)(b)(1) is 14 years.

I.C. § 18-2408(2)(a).

The district court imposed

concurrent unified sentences of 14 years, with two years fixed, for Scantlin’s two counts
of grand theft, which fall well within the statutory guidelines.

(R., pp.145-51.)

At

sentencing, the district court articulated the correct legal standards applicable to its
decision and also set forth in detail its reasons for imposing Scantlin’s sentences and for
declining to retain jurisdiction or place Scantlin on probation. (2/29/16 Tr., p.13, L.3 –
p.22, L.7.) The state submits that Scantlin has failed to establish an abuse of discretion,
for reasons more fully set forth in the attached excerpt of the sentencing hearing
transcript, which the state adopts as its argument on appeal. (Appendix A.)
Scantlin next asserts the district court abused its discretion by denying her Rule
35 motion for reduction of her sentences. (Appellant’s brief, pp.8-9.) If a sentence is
within applicable statutory limits, a motion for reduction of sentence under Rule 35 is a
plea for leniency, and this court reviews the denial of the motion for an abuse of
discretion. State v. Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840 (2007). To
prevail on appeal, Scantlin must “show that the sentence is excessive in light of new or
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additional information subsequently provided to the district court in support of the Rule
35 motion.” Id. Scantlin has failed to satisfy her burden.
In support of her Rule 35 motion, Scantlin provided additional letters of support
(one of which was written before sentencing) reiterating that she is a good person who
struggles with depression. (Letters of support attached to Motion to Reconsider
Sentence under I.C.R. 35 (Augmentations).) In its order denying Scantlin’s Rule 35
motion, the district court correctly noted that this was “not truly ‘new information,’” as
“[t]here were a number of letters submitted to the court for sentencing attesting to the
character of the defendant and the PSI also provided detailed information of her mental
health concerns over the years.”

(Order Denying Motion to Reconsider Sentence,

I.C.R. 35, p.2 (Augmentation); see PSI, pp.13-14, 16-18, 27-34.) Indeed, Scantlin’s
counsel argued, at sentencing, that Scantlin needed mental health treatment “for her
depression and to get through the issues and the trauma that she has been through in
life” (2/29/16 Tr., p.10, L.24 – p.11, L.6), and Scantlin pointed out that several letters of
support had been submitted indicating that she was a good person and employee
(2/29/16 Tr., p.12, Ls.11-21). Because Scantlin presented no new evidence in support
of her Rule 35 motion, she failed to demonstrate in the motion that her sentences were
excessive. Having failed to make such a showing, she has failed to establish any basis
for reversal of the district court’s order denying her Rule 35 motion.

4

Conclusion
The state respectfully requests this Court to affirm Scantlin’s convictions and
sentences and the district court’s order denying Scantlin’s Rule 35 motion for reduction
of sentence.

DATED this 6th day of September, 2016.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 6th day of September, 2016, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming
_______
LORI A. FLEMING
Deputy Attorney General
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but there is not a doubt in my mind, in my ten and a
half years doing this, that if I've ever had a
client that needs mental health help, she absolutely
does for her depression and to get through the
issues and the trauma that she has been through In
life and in this case and in this employment.
So, Judge, we would ask that you consider
placing her on a period of Sllpervised probation.
The length doesn't matter. Nothing she does is
going to change. She's going to continue to remain
clec1n and sober. She's going to continue to make
her payments. She's going to continue to work 60
plus hours a week.
Hopefully, the probation will push her to
get that mental health treatment that she very much
needs. get whatever thinking errors we need to deal
with dealt with, and get her past this case. I
don't believe that she is someone who we will ever
see back again after she has this restitution paid.
THE COURT: Thank you.
Ms. Scantlin, anything you wish to share
with the Court?
THE DEFENDANT: Just that I'm very sorry to be
here, Your Honor. I never meant to hurt anyone
ever, and that includes anyone at A & G. I'm just
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1

$700 a check, from my salary. I'm sorry, Your
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Honor.
THE COURT: All right. The Court for purposes
of sentencing does consider the four goals of
sentencing. Certainly, with respect to this matter,
protection of society is this Court's primary
concern. It's not to suggest that the Court does
not consider, because it does consider, the related
goals of rehabilitation, retributions, and
deterrence, but protection of society is this
Court's primary concern.
The Court also does consider those
factors under 19-2521 as to whether probation or
imposition of sentence is appropriate. The Court
has reviewed in detail the presentence investigation
report; the evaluations attached, both the mental
health and the substance abuse evaluation. The
Court has reviewed all of the letters filed on
behalf of the victim as well as in support of
Ms. Scantlin.
This is a difficult case, and I think
this case, as much as any other but perhaps even a
little bit more, we really need to look at what
those factors are under 19-2521. There are certain
mandatory factors that the Court Is to take into

2
3

3
4

5

6
7

8
9

10
11

12
13

14
15
16

17

18
19

20
21

22
23

24
25

not like that.
And we didn't discuss it, but work would
like to pay for my schooling. I've changed career
paths due to this incident. I had a degree in
accounting. Obviously, I cannot pursue that any
further. But I -- work has offered to pay for my -finishing my degree in human resources, which is
what I do for Jerome Cheese now. I monitor 330
employees and help them with their benefits and
their problems, and I believe I do a really good
job. I think there's some letters in there that
reflect that I do a really good job.
A previous employer in between A & G and
this employer wrote a letter about how I did have
access to writing checks and I was a good employee.
Another letter in there from Gail Henderson, she was
my director at the foundation I sat on. When
St. Benedlcts was still St. Benedicts I sat on the
foundation board for seven years, served twice as
president and was a signer on the account for over a
million dollars, and I never stole any money.
I never meant to hurt A & G, Your Honor.
I thought I would be able to pay it all back. And
if you were to look through it, you would see at one
point I was even making $1,400 a month payments,
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account as to whether probation is appropriate.
First of all, Is there an undue risk that
during the period of a suspended sentence or
probation tl1c1l the defendant may commit another
crime? Now, this is an interesting twist because,
certainly, at the time that you were originally
sentenced before Judge Bevnn on your felony DUI,
Judge Bevan was not aware of the circumstances
surrounding this case, and It Is clear, from all of
the information that I have before me, that you
were, in fact, stealing money from A & G Irrigation
as early as 2011. It continued through the
proseculiot1of your felony DUI, and the thefts
continued while you were on felony probation on that
very DUI case. What is also troubling to the Court
is while you were stealing money from A & G
Irrigation, A & G Irrigation was helping you
financially with the cost of your felony DUI.
Looking at your PSI, you have, in my
view, a significant prior record, because you have
at least seven prior DU ls inclusive of your 2012
felony DUls, and this covers a period of 1997 to
2015. You have a long history of drivi11g a motor
vehicle when your license has been suspended. You
have a long history of driving a motor vehicle
14

13

1

1 without a driver's license. And in most coses I
2 suspect that the reason why you didn't have a
3 license or didn't -- or didn't have privileges to
4 drive was because of your prior OU ls.
s
And what a history of thos~ prior DUls
6 tells me is that in a substantial way you really -7 I hate to say this -- but don't care about the
8 safety and rights of others. For your own sake,
9 you're willing to put others at risk of loss,
10 whether it be loss of life by driving a motor
1·1 vehicle under the influence of alcohol or by
12 stealing money. So given your history, I have to
13 assume, for purposes of sentencing, that there is an
14 undue risk, in my mind, of commilling further crimes
15 while on probation since you've already demonstrated
16 a willingness to do so in the past.
17
The question then becomes is the
18 defendant in need of correctional treatment that can
19 be provided most effectively by your commitment to
20 an institution? The reports that I have indicate
21 that while you certainly have a substance abuse
22 history, your alcohol, by all of the information I
23 have, is under control. And, certainly, it was not
24 your consumption of alcohol that contributed or was
25 a part of this crime, at least for the whole period.

1
There art! questions regarding mental
2 health, and I have no doubt that you have a
3 significant level of depression. And if I were -4 or anyone were in your shoes, I would think that
5 there would be a significant level of depression,
6 given the uncertainty of knowing just what those
7 consequences are going to be.
8
There is an indication that you require
9 cognitive programming -- that could be CSC; it could
10 be Thinking for a Change; it could be MRT - all
11 dealing with honesty, because honesty seems to be -12 contrary to the letters of those who seem to know
13 you best, I would not say, given these
14 circumstances, that you are an honest person
15 because, certainly, you created a high level of
16 deception that allowed you to steal substantial sums
17 of money from your employer. Your employer placed
18 you in a position of trust, and you violated that
19 trust.
20
And, certainly, as to that second factor
21 under 19-2521 , the correctional treatment that you
22 require, yes, it can be provided in the community
23 and, yes, it can also be provided in a correctional
24 setting. What is striking to me is that you have
?5 spent a great deal of time, since 20·12, fully
16

15

1 engaged in a substance abuse recovery program. You
2 attended treatment. I ossume you attend AA. You
3 attend a lot of support groups, and one thing that I
4 know is that to enable one to maintain a sustainable
5 recovery that the critical component of that is
6 honesty, honesty with yourself and honesty with
7 others. And It is troubling because, certainly,
8 when it comes to your employer, you did not
9 demonstrate honesty. And it's even more aggravating
10 when your employer is helping you financially with
11 the criminal consequences that you created for
12 yourself and yet at the very same time are stealing
13 their money.
14
And, yes, you're trying to pay back your
15 loan and, yes, there are deductions being taken out
16 of your paycheck to pay for those loans that your
17 employer voluntarily agreed to provide to you to
18 help you. And yet you have to wonder with those
19 payroll deductions, they weren't getting paid back
20 for those loans, because as it was coming out of
21 your check, you were taking it out of their checking
22 account themselves , so that is problematic for me.
23
The third factor is that a lesser
24 sentence will depreciate the seriousness of your
26 crime. Over a substantial period of time you stole
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upwards of $163,000. That's the judgment that you
stipulated to in the underlying civil action. This
hod a profound impact financially upon your employer
and your fellow employees. You're taking money from
your employer at the same time that they're
financially supporting you. And I will SDY, there
have been a number of cases in this jurisdiction
over the last year where individuals have been
sentenced to the penitentiary, that the conduct was
just so egregious that to place someone on probation
would depreciate the seriousness of the offense.
I recognize you're paying 350, $400 a
month, but when you look at the reollty, even at a 3
percent loan, that barely covers the interest on a
loan. You say you were borrowing the money, but you
knew you weren't borrowing it because that requires
the consent of the other party. In this case, you
were taking the money. And In many respects you
minimize your conduct, you minimize your behavior,
and that is aggravating.
Will imprisonment provide the appropriate
punishment and deterrence for you and others? I
agree, and I think it does.
Are you a multiple offender? Based on
your record, I would have to say yes. You've had a
18
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long history of community supervision, but one thing

2 I can say over that long history, since 1997, is
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that your criminal behavior continues.
Now we get to the mitigating factors or
the discretionary factors for the Court to consider.
One of those is that your criminal conduct neither
caused nor threatened harm. Certainly, it has
created a great deal of financial harm tor your
employer.
The defendant did not contemplate that
her criminal conduct would cause or threaten harm.
Well, I guess if in your view that all of these
moneys that you took were loans when, in fact, they
weren't, then certainly you did not contemplate
that, but you should have.
You acted under strong provocation. Well
•• and I will say, because I am troubled, because
it's not clear to me as to whether you're offering
something as an excuse or justification for your
behavior. I know that there were allegations, I
bellcve, In the underlying civil action, and I know
that you made certain statements to the extent that
perhaps in 2011 you were forced to commit sexual
acts with your boss. I don't know if that's true or
not.
19
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the interest.
Defendant has no prior history of
delinquency or criminal activity. Certainly, the
answer to that case is, yes, you do. You have a
multiple criminal history befun:i llu:i Court.
This is not an easy case, but there -you had alternatives. You chose not to follow those
alternatives. While you were on felony probation,
you were still committing this crime and, in my
view, to grant you probation would seriously
depreciate the offense. I know the State is
recommending retained jurisdiction; however, the
sole purpose of the retained jurisdiction program is
to determine whether or not someone is appropriate
for community supervision, and I think·· given the
overall factors under 19-2521 and given the fact
that I don't belleve that the programming that would
be offered within the retained jurisdiction would
mitigate the serious nature of this offense, I don't
believe retaim:id jurisdiction is appropriate.
So as to Count I, grand theft, a felony,
the Court will impose total court costs. The Court
will impose a fine of $1 ,000. The Court is going to
impose penitentiary time of 14 years, 2 years fixed,
12 years indeterminate not to exceed 14. Count Ill,
21

1
What I do know is that certainly in the
2 substance abuse evaluation when we talk about
3 victimization, either physical or sexual, there's no
4 mention of it. When we look at the mental health
5 assessment, there's no mention of it. When we look
6 at other anclllary documents attached to the PSI,
7 there is no mention of it. So even if there were, I
8 don't believe that's an excuse or Justification to
9 steal. If something was done and it was without
10 your consent, you had an avenue, and you chose not
11 to take it.
12
The victim's criminal conduct in •• the
13 victim of the defendant's criminal conduct Induced
14 or facilitated lht:i commission of this crime. I
15 don't see that, because what I have-· the evidence
16 I have is that the victim in this crime was
17 assisting you for a substantial period of time
18 financially to help you with your prior DU ls.
19
The defendant has compensated or will
20 compensate for her criminal conduct. I recognize
21 that you're making monthly payments but, as I said,
22 it is highly unlikely that you're going to be able
23 to fully compensate A & G Irrigation for the moneys
24 that you've taken, because based upon the amounts
25 that you're making, as I said, that barely covers
20
1 grand theft, a felony, the Court will impose total
2 court costs. The Court wifl not impose any further
3 fine. The Court will impose penitentiary time of
4 14 years, 2 years fixed, 12 years Indeterminate.
5 Count l and Ill shall run concurrent. For the
6 reasons stated by the Court, neither probation nor
7 retained jurisdiction are appropriate.
8
The Court -- as to the request for
9 restitution, the Court would note that I am not
10 going to enter a judgment of restitution in this
11 case. I will merely note under the order regarding
12 restitution that the defendant is ordered to pay as
13 restitution those moneys entered previously in the
14 judgment entered on August 6th, 2014, in Jerome
15 County Case Number CV~2013-883.
16
The defendant does have 42 days from the
17 file stamp from within which to appeal. If the
18 defendant cannot afford the cost of the appeal, she
19 may proceed in forme pauperls.
20
Direct the clerk to enter Judgment.
21 Conditions of the OR release being satisfied,
22 they're ordered dismissed. Order the return of the
23 PSh; or deletion of any electronic copies, and the
24 Court will order the defendant committed to the
25 custody of the sheriff for delivery to the State
22

3

